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No. 7318
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United States Circuit Court of Appeak
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HoNOLULL' Oil Corporation, Ltd. (a

corporation),

Appellant,

vs.

George A. Patrick,

Appellee.

BRIEF FOR APPELLEE.

Appellant's statement of facts is correct. Patrick

in the state court brought a removable action against

the Honolulu Oil Corporation. That was duly re-

moved. Then he brought a non-removable* action

against the Honolulu Oil Corporation and two of its

officers on the same cause of action. In this second

action he prepared to take a deposition (Tr. pp. 7-8).

The Honolulu Oil Corporation then brought the pres-

ent action to enjoin him from doing anything further

in the second, non-removable action. The appellant's

complaint sets forth the admitted facts, together with

a great many conclusions, to the effect that the facts

stated were done fraudulently for the purpose of evad-

*Couns6l concede the second action to be non-removable ( Br. pp. 2-3 )

.

When the ad d^imnwn clause is reduced below the jurisdictional amount
before removal proceedings are taken the case is non-removable (Attiderson

V. W. V. Tel. Co. (1914), 218 Fed. 78; 54 C. J. 228, n. 9).



ing, subverting, obstructing, hindering, etc., etc., the

process of the United States District Court. In the

meantime appellant had answered in the first (re-

moved) suit. The appellee moved to dismiss the bill

in the present suit for want of equity, which motion

was granted.

Before considering the appellant's argmnents or

giving our own, we want to define the exact issues.

This is an action to enjoin prosecution of a suit

in the state court. It asks the exercise of ancillaiy

equitable jurisdiction (Tr. p. 2). One suit is already

pending in the federal court, and the supposed ground

of the injunction is to prevent a later state court suit

from interfering with the federal proceedings (see

authorities below). The legal issue raised by the

motion to dismiss is whether facts of the complaint

constitute interference with federal jurisdiction. If

the act of filing a second non-removable suit in the

state court does not interfere with the conduct of the

federal suit, there is no occasion for an injunction.

The issue then is this: does the prosecution of the

second suit legally interfere with the first?

One other thing must be kept in mind. In some

of appellant's cases a suit was removed and then an

injunction issued against the further prosecution of

the same suit in the state court. That is not the situa-

tion here. The appellant wants an injunction against

the prosecution of a separate, iudependent, iiou-rcmov-

ahle suit.

On this appeal appellant makes exactly the same

argument which it made before Judge Louderback in



the District Court. Not a single new case is cited.

In showing- that Patrick's state suit does not inter-

fere with his previous federal suit, and that the Dis-

trict Court was right in dismissing the complaint, we

shall show, first, that in general the filing and prosecu-

tion of a state suit is no interference with a previous

federal suit on the same cause of action; second, that

a removed suit comes Avithin this rule; third, we shall

discuss the appellant's authorities.

I. FILING AND PROSECUTION OF STATE SUIT ON SAME
CAUSE OF ACTION AS PENDING FEDERAL SUIT DOES
NOT INTERFERE WITH FEDERAL JURISDICTION.

The United States Supreme (^^ourt has long recog-

nized that where suits on the same cause of action

are pending in different jurisdictions, one is not ordi-

narily held to interfere with the other (Gordon v.

Gilfoil (1878), 99 U. S. 168, 25 L. Ed. 383, 386; Stan-

ton V. Emhrey (1877), 93 U. S. 548, 23 L. Ed. 983; see

also Sharon v. Hill, 22 Fed. 28, 30; Ratvitzer v. Wijatt,

40 Fed. 609, 610; Gamble v. City of San Diego, 79

Fed. 487, 500, all from the California Circuit Court).

State and federal courts are separate jurisdictions

under this rule (authorities supra). But in these

cases the United States Supreme Court had always

been faced with the question whether a subsequently

filed federal suit was abated by the i)endency of a

previous state suit on the same cause of action. In

holding that the federal suit could proceed the United-

States Supreme Court had ahvays applied the theory

of separate jurisdictions. Nevertheless these decisions

\



could not squarely answer the question whether the

right to try a case in the federal court was not in some

way exclusive. Not before 1922 did the Supreme

Court get the converse situation: where the federal

suit had been filed first and the state suit later. Now
it could be seen whether the rule of separate jurisdic-

tions would be carried to its logical conclusion or

whether it would be held, as appellant claims here,

that the right to try a cause of action in the federal

court Avas paramount and not only did not yield to a

previous state suit, but forced a subsequent state suit

out of the picture.

In Kline v. Burke Construction Co. (1922), 260

U. S. 226, 67 L. Ed. 226, the United States Supreme

Court applied the rule of separate jurisdictions to its

fullest extent and held that as long as the custody

of specific property is not involved, a subsequent state

suit did not i^iterfere with a previous federal one on

the same cause of action. An injimction granted by

the Circuit Court of Appeals against prosecution of

the state suit was reversed. In that case A brought

an action at law against B in the federal court for

breach of contract. B cross-complained on the same

contract. Then B brought a suit in equity against A
in tlie state court on the same facts which made up its

cross-complaint in the federal court. A cross-com-

plained in the state court setting forth the facts of

its original cause of action in the federal court. This

state suit was non-removable. Then A tried to enjoin

the state litigation. The District Court denied the

injunction; the Eighth Circuit Court of Appeals re-

versed with directions to issue an injunction. In that



condition the case came to the United States Supreme

Court. The latter treated the matter as one where

an action was brought in a state court on the identi-

cal cause of action as that of a previously pending-

federal suit. In reversing the order granting an in-

junction against the state proceedings, it said:

(L. Ed. p. 230) ''It is settled that where a

Federal Court has first acquired jurisdiction of

the subject matter of a cause, it may enjoin the

parties from proceeding in a state court of con-

current jurisdiction where the effect of the action

would be to defeat or impair the jurisdiction of

the Federal Court.*******
But a controversy is not a thing, and a con-

troversy over a mere question of personal liabil-

ity does not involve the possession or control of

a thing, and an. action brought to enforce such a

liahility does not tend to impair or defeat the

jurisdiction of the court in which a prior action

for the same cause is pending. Each court is

free to proceed in its own time, without reference

to the proceedings in the other court. * * *

The rule, therefore, has become generally estab-

lished that where the action first brought is in

personam and seeks only a personal judgment, an-

other action for the same cause in another juris-

diction is not precluded (citing many cases)."

(Italics added.)

The court then went on to consider ihv aT'^um(^nt

that a party had an absolute right to have its case

determined by the federal coui'ts, saying:

(L. Ed. p. 232) ''The construction Company,
however, had the undoubted right under the stat-



ute to invoke the jurisdiction of the Federal Coiii-t,

and that court was bound to take the case and
proceed to judgment. It could not abdicate its

authority or duty in favor of the state jurisdic-

tion (cases). But while this is true, it is like-

wise true that the state court had jurisdiction of

the suit instituted by petitioners. Indeed, since

the case presented by that suit ivas such as to

preclude its removal to the Federal jurisdiction,

the state jurisdiction in that particular suit tvas

exclusive. It tvas therefore equally the duty of

the state court to take the case and proceed to

judgment." (Italics added.)

This case then establishes the [general rule as to

cases pending on the same cause of action in the

state and federal courts at the same time. Provided

they are in personam (which is true here) they can

proceed side by side to judgment. A subsequent state

suit is not abated by a previously pending federal suit

any more than a subsequent federal suit by a previ-

ously pending state suit.

This being true, we merely call attention to other

cases from the lower federal courts which have ap-

plied the same rule. Inasmuch as the appellants are

particularly trying to enjoin appellee from taking a

deposition under state law, the case of W. E. Steivart

Land Co. v. Arthur (1920), 267 Fed. 184 (C. C. A. 8),

is especially in point. We quote the whole opinion,

(p. 185) ''This is an appeal from an order

of the United States District Court for the South-

ern District of Iowa enjoining proceeding's in a

state court of Oklahoma.

The W. E. Stewart Tjand Company, having sued

Arthur in the court below upon two checks and



a promissory note, afterwards brought an action

against him upon the same instruments in the

Oklahoma court, where it attached property as

fraudulently conveyed and had a receiver ap-

pointed. It started to take testimony in aid of

its Oklahoma action, whereupon at Arthur's in-

stance the court below enjoined it from taking

his deposition and from 'in any manner proceed-

ing' in that case, so as to interfere in any way
with his right to have a trial of the Iowa action
* according to the usual and ordinary procedure

for the trial of such cases.'

In the Iowa case there was no custody of prop-

erty which might lawfully be protected by the

injunctive process. It w^as purely in personam.

The pendency of two or more such actions be-

tween the same parties upon the same causes of

action in different jurisdictions gives to the court

in w^hich the first was brought no powder to enjoin

the prosecution of the others. Each may take its

normal course. See Barber Asphalt Co. v. Mor-

ris, 132 Fed. 945, 66 C. C. A. 55, 67 L. R. A. 761.

The prohibition of injunctions by courts of the

United States staying proceedings in state courts

extends to all steps in the progress of a cause.

This obviously includes the taking of depositions.

Otherwise a case might be effectively halted at

the start or brought to failure.

The order is reversed."

To the same effect see:

Holmes County v. Burtou Construction Co.

(1921), 272 Fed. 565, 567 (C. 0. A. 5) ;

Dennison Brick d' Tile Co. v. Chicago Tr. Co.

(1923), 286 Fed. 818, 819 (C. C. A. 6; cites

Kline case).



8

II. THE FOREGOING RULE APPLIES WHERE THE PREVI-

OUSLY PENDING FEDERAL SUIT HAD BEEN REMOVED
FROM THE STATE COURT.

In Kline v. Burke Construction Co,, supra, as well

as in our other authorities, the previously pending

federal suit had heen begun in the federal courts. In

the case at bar, the previously pending- federal suit

had been removed from the state court. The main

question on this appeal is whether any distinction

should be drawn between an original and a removed

federal suit, or whether the rule of Pai-t I should

apply to both. We shall show that both under the

U. S. Code and under the decisions the same rule

should apply equally.

A. Under the U. S. Code no distinction should be drawn
between an original federal suit and one removed from the

state court.

U. S. C. A. Tit. 28, Sec. 72, governs the removal of

suits from state courts to the Federal District Courts,

and ends with the following provision

:

''The parties so removing the suit shall within

said thirty days thereafter, plead, answer or

demur to the declaration or complaint in said

cause, and the cause shall then proceed in the

same manner as if it had heen originally com-

menced in the said district court" (italics added).

In other words, once the pleadings are filed, the

statute expressly puts original and' removed cases on

a par. Here it is admitted that the appellant (de-

fendant in the first suit) has filed an answer (Appel-

lant's Brief p. 2). Therefore, this suit is on exactly

the same footing as if it had been begun in the Fed-

eral District Court.
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Kline v. Burke Construction Co. showed that "in-

terference with federal jurisdiction" is nothing' mys-

terious, but very simple and practical. The words

mean just w'hat they say. Whether interference

exists or not can be tested by the ordinary meaning

of that word. Where a specific res is involved, a

parallel state suit would interfere because two courts

cannot have possession of the same thing at the same

time. Where no res is involved there is no interfer-

ence as each court can go its separate way to judg-

ment, at which point the rule of res adjiidicata re-

solves everything. This being the case, the statute

answ^ers the question w-hether a distinction should

be drawn between an original and a removed suit. It

says they shall proceed in the same way. Conse-

quently, what does not interfere with one, does not

interfere w'ith the other. Since a subsequent state

suit does not conflict with a previously pending origi-

nal federal action, it does not conflict with a pre-

viously pending removed federal action. There is,

therefore, no occasion for an injunction.

B. Under the authorities, no distinction should be drawn
between an original and a removed federal suit.

As we have seen, logically, the same I'ule should

apply to removed as to original suits. When it comes

to decisions appellant is right in saying that there

are very few. But Acl'erman v. Tohin, 22 Fed. (2d)

541, from the Eighth Circuit Court of Appeals is

directly in point. It is, with one exception, the only

federal case which has had to decide the precise ques-

tion, and, following the Kline case, it holds that the
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state suit does not interfere with the previously pend-

ing, removed federal suit.

The facts were as follows: One Singer, insured

against robbery, was robbed, and sued his insurance

company on the policy. The suit was begun in the

Missouri State Court and removed to the Federal

District Court. At this time several of Singer's

creditors were suing him. His suit on the insurance

policy ultimately went to judgment for i)laintiff but

with the provision that the insurance company should

hold $8400 to apply on the claims of Singer's various

creditors. Under these circumstances it is clear that

the court had before it the double issues (1) of Sing-

er's rights against the insurance company, and (2)

of Singer's creditors' rights against him. Later the

creditors brought garnishment suits in the state court

directly against the insurance company. Obviously,

to sustain their claims they would have to ])rove (1)

their rights against Singer and (2) Singer's rights

against the insurance company. In other words, the

issues in this state suit were exactly the same as in

the previously pending removed federal suit. The

parties were also the same except for the absence of

Singer, but then he no longer had any substantial

interest in the first suit.

It was argued, just as here, that when the first suit

was transferred to the federal court, the latter ap-

propriated the cause of action so that no other court

could entertain a suit on the same cause of action.

The Circuit Court of Appeals quoted Kline v. Burke

Construction Company and held that the previously



11

removed federal suit did not prevent another one in

the state courts on the same cause of action. It said:

(p. 544) " 'But a controversy is not a thing'

and a controversy over a mere question of per-

sonal liability does not involve the possession or

control of a thing; and the jurisdiction of the

court in such an action is in no way impaired or

interfered with by a subsequent action in a court

of concurrent jurisdiction which does involve

possession of the res (cases cited).

It is well settled that the pendency of a suit

upon a cause of action in a state court will not

sustain a plea of lis pendens to a suit upon the

same cause of action in the federal court; and the

converse is also true, that the pendency of an

action in the federal court will not sustain a plea

of lis pendens to suit upon the same cause of

action in the state court (cases cited)."

See also 22 Fed. (2d) at 546 where the court en-

larges on the point that suit to unpose liability and

one to subject the liability to another debt involve the

same cause of action.

This case clearly and unequivocally applies the rule

of Kline v. Burke Construction Co. to a federal suit

removed from the state court. It reaches the result

which logically follows from U. S. C. A., Tit. 28, sec.

72—that there is no distinction between an original

and a removed federal suit on the question of inter-

ference by a subsequent state suit. In short, the later,

irremovable state suit in the present case did not dis-

turb the progress of the earlier one which had been

removed. As in the Kline case, there would be no

justification for an injunction.

IJh



12

In addition to Ackerman v. Tab in, supra, there are

also some state decisions which have laid down the

same rule—that a later state suit does not interfere

with previously pending, removed federal suit on the

same cause of action. See,

Biard v. Scales & Taylor Bldg., S Loan Assn

(1912), 147 S. W. 1168, 1170-71 (Tex. C. A.)

International etc. Co. v. Barton (1900), 24 Tex

C. A. 122, 57 S. W. 292 (citing many cases)

Kesterson v. Southern Ry. Co. (1907), 146 N
C. 276, 59 S. E. 871.

Compare also Land v. Ferro Concrete Co. (1914),

221 Fed. 433, 436, in which two state court suits were

filed and the second one removed to the federal courts.

Held, federal and state courts were in separate juris-

dictions, and the actions could proceed side by side.

This is the converse of the present case, since the

later, not the earlier action was removed, and the de-

cision held the federal suit not abated. The case is

clearly in point since all these decisions go off on the

separateness of state and federal jurisdiction. It

shows that this rule applies as well to removed as to

original federal suits.

C. Summary.

All the cases cited were actual decisions on the

question before them. Ackerman v. Tohin and the

state cases passed on the issue of the present case.

Ackerman v. Tohin is the only Circuit Court of Ap-

peals case which touched the question at all, and the

only federal case which actually decided it. Since it

harmonizes both with Kline v. Burke Const. Co., and
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with the provisions of the judicial code, it should be

followed here.

III. APPELLANT'S AUTHORITIES ARE NOT CONTROLLING.

We now discuss the appellant's authorities.

A. Pages 3-7 of appellant's brief are taken up with

the point that where a suit is removed the federal court

will enjoin further prosecution of the same suit, in

the state court. That is obviously not the issue before

us. Counsel apparently cite these cases, here as in

the court below, more by way of inducement than

anything else. They need no further attention.

B. On the real question—whether a second suit

can be enjoined—appellant cites three District Court

cases. Two things stand out about the latter. First,

all but one antedate Kline v. Burke Const. Co. That

one was decided very shortly after the Kline case and

does not mention it. At the beginning of this brief

we pointed out that the earlier United States Su-

preme Court cases decided that a previously pending

state suit would not stop a subsequent federal suit on

the same cause of action. While these cases were put

on the theory of separate jurisdiction, the decisions

were not inconsistent with the idea that the federal suit

as such should have the right of way (which is sub-

stantially appellant's argument here). These decisions

in effect upheld the federal proceedings as against the

state proceedings. Not until Kline v. Burke Construc-

tion Co., did the United States Supreme Court have

occasion to make it clear that it would apply the same
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principle of separate jurisdictions to hold that a pre-

viously pending- federal suit would not sto]) a subse-

quent state suit—i. e., that it would equally ujjhold

the state against the federal proceedings. The cases

cited by counsel are pervaded with the idea that the

federal litigation is somehow paramount, and refuse

to take the principle of independent jurisdictions to

its logical conclusion.

In short, while they are not directly contrary to

Kline v. Burke Constt^ction Co., they are bottomed

on a theory which that case repudiated. Under the

circumstances they cannot be considered binding au-

thority today.

The second thing about appellant's authorities, is

that in two of them the matter of enjoining a second

suit was mentioned by dictmn only; and the remain-

ing one must be considered overruled by the Kline

case. Counsel's three cases are El Paso etc. Co. v.

Riddle (1923), 287 Fed. 173 (D. C. D. Tex.) ; Palmer

V. Delaware, L. W. R. Co. (1915), 222 Fed. 461 (D.

C. N. D. N. Y.) and Western Tin. Tel. Co. v. Cooper

(1910), 182 Fed. 710 (D. C. S. D. Ga. W. D.).

Both El Paso etc. Co. v. Riddle and Palmer v. Dela-

ware, etc. Co. involved a motion by the plaintiff to

dismiss the earlier federal suit after filing a later state

suit for an irremovable amount. Both opinions con-

tain a dictum that the federal court could enjoin the

further prosecution of the second state suit. In El

Paso V. Riddle, the court however, expressly said, that

this question was not before it.

(287 Fed. 173, 176) ''But this involves an en-

tirely different proposition from the one under
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consideTatioii, which is not to sustain but to re-

lieve the federal court entirely of its jurisdiction

by dismisal."

The District Court's order allowing the dismissal

w'as affirmed by the Circuit Court of Appeals (294

Fed. 892) w-ithout mentioning the right of injunction

against the state suit. This emphasizes the point that

what the District Court said on that subject was

nothing but dictum.

Palmer v. Delaware etc. R. Co., 222 Fed. 461, in-

volved the same thing as the Riddle case—plaintiff's

motion to dismiss the federal suit after filing a sec-

ond non-removable state suit. The court again by

dictmn says that the second suit may be enjoined.

But it bases this dictum on Madisonville Traction Co.

V. St. Bernard (cited by appellant), w^hich was a case

of enjoining further state prosecution of the same

suit which has been removed. The court assumes that

this applies equally to a different suit, but that as-

sumption is contrary to Kline v. Burke Construction

Co., and Ackerman v. Tohin, supra. The Palmer case

is therefore no authority.

Lastly appellant cites Western Union Tel. Co. v.

Cooper, 182 Fed. 710. There the injunction against

a second suit was the main issue, and was granted in

part. But instead of basing the right to injunction

upon some supposed difference between an original

and a removed suit (the only thing left undecided by

the Kline case) the court w^ent on the broad ground

that state and federal suits on the same cause of ac-

tion could not coexist at all. That has been disposed

1
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of by Kline v. Burke Construction Co., so the Cooper

case no longer can be considered binding.

The state of the authorities on this subject is, thei'e-

fore, the following: The United States Supreme

Court has definitely held that after an original federal

suit a state suit on the same cause of action might be

filed, prosecuted and not enjoined. Under the lan-

guage of the Judicial Code original and I'emoved suits

are on exactly the same footing. The Eighth Circuit

Court of Appeals has squarely applied the rule of

the Kline case to a removed federal suit. As against

these there are only the dicta in two District Court

cases, and a third District Court case decided on a

misconception of the law. Clearly these must yield

to the U. S. Supreme and Circuit Court of Appeals

decisions, which harmonize with the language of the

statute. Consequently the case must be decided not on

appellant's but on appellee's authorities.

rV. CONCLUSION.

The authorities which we have cited hold that in

in personam actions, the filing of a second state suit

does not interfere with federal jurisdiction. There is

then no occasion for an injunction whose only pur-

pose is to protect federal jurisdiction. In Kline v.

Burke Construction Co. such an injunction tvas dis-

solved. As between two lines of authorities the court

below followed Supreme Court and Circuit Court of

Appeals decisions as against District Court dicta or

misconceptions. We submit it was clearly right. Ap-

pellant's complaint was based on a mistaken theor}'
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of law and was properly dismissed. The decree of

dismissal should be affirmed.

Dated, San Francisco,

March 30, 1934.

Respectfully submitted,

George Olshausen,

Attorney for Appellee.




